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Additional Punishment for Habitual Criminals. — The state of West 
Virginia has a statute providing in substance that when a prisoner 
is received at the penitentiary after sentence it shall be the duty of 
the penitentiary superintendent to give information without delay 
to the circuit court of the county in which the penitentiary is located 
of facts showing that the prisoner has formerly been an inmate un- 
der conviction of a different crime, and that proceedings shall there- 
upon be taken to try the question of identity, and, if identity be 
proven, certain additional punishment shall be meted out. In the 
case of Graham v. West Virginia, 32 Supreme Court Reporter, 583, 
Graham appeals from a judgment affirming the sentence for life im- 
posed on a third conviction under the law set out above. Various 
constitutional objections are urged against the validity of the stat- 
ute, but it is upheld by the United States Supreme Court as being 
entirely valid. 

Note. — It would be well if our statute were re-enacted to conform 
to this West Virginia statute. Under the present act in this state, 
it must be alleged in the indictment on which the habitual criminal 
is convicted and admitted, or by the jury found, that the accused 
had before been sentenced to a like punishment, and it is well known 
that such knowledge is not often possessed by the prosecuting at- 
torney, for he has no certain way of obtaining it, so that the com- 
monwealth rarely derives any benefit from this wise and salutary 
provision. It is at the penitentiary that recognition of a former in- 
mate is inevitable, but in Virginia it is then too late, for with us 
this cumulative punishment is merely auxiliary to the punishment 
assessed in the main prosecution. The fact of being an habitual 
criminal should be made with us a- distinct offense as in West Vir- 
ginia, and capable of being indicted and tried separately and apart 
from the other proceeding. 



Sterilization by Vasectomy. — On the theory that modern scientific 
investigation shows that idiocy, insanity, imbecility, and criminality 
are congenital and hereditary, several states (vide, Washington, 
California, Connecticut, Indiana, and Iowa) have recently enacted 
laws providing for the sterilization of insane habitual criminals, 
etc. In the enforcement of these statutes vasectomy seems to be a 
common operation. The constitutionality of the Washington stat- 
ute has been lately passed upon in the case of State v. Feilen, 126 
Pacific Reporter, 75. Defendant was convicted of statutory rape 
committed upon a female child under the age of 10 years, and sen- 
tenced to imprisonment for life, and that an operation be performed 
upon him for the prevention of procreation. The question presented 
for the Supreme Court's consideration is whether such an operation 
must be judicially declared a "cruel punishment" forbidden by the 
Constitution. To begin with, what is "cruel punishment?" In look- 
ing back, the history of our law tells us of the terrible punishment 
visited by the ancient law upon convict criminals which to our days 
of advanced Christianity are both shocking and heartrending. In 
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reviewing those horrible and barbarous inflictions, we are reminded 
of such punishment as that inflicted by the whipping post, the pil- 
lory, burning at the stake, breaking on the wheel, drawing and quar- 
tering, cutting off the nose, ears, or limbs, or strangling to death. 
Such were the "cruel and unusual punishments" which disgraced 
the civilization of the early ages. Is history repeating itself in this 
new and modern infliction — vasectomy? Vasectomy is an operation 
painlessly performed in a few minutes, under an anaesthetic, through 
a skin cut half an inch long and entailing no wound infection, no 
confinement to bed. As said by one expert, "It is less serious than 
the extraction of a tooth." Another expert states that he performs 
it without even administering an anaesthetic; that it requires but 
about three minutes, and that the subject returns to work immedi- 
ately, suffers no inconvenience, and is effectively sterilized. In view 
of these facts, the court says that it "cannot hold that vasectomy 
is such a cruel punishment as cannot be inflicted upon appellant for 
the horrible and brutal crime of which he has been convicted." The 
statute is held constitutional and the judgment affirmed. 
Note.— See XVIII Va. Law Reg. 717. 



There is also an interesting discussion of this legislation in the 
December, 1912, number of the "Michigan Law Review," as follows: 

Is Vasectomy a Cruel Punishment? — In State v. Feilen (Wash. 
1912), 126 Pac. 75, the Supreme Court of Washington has upheld 
the validity of a statute imposing, as a punishment for crime, an op- 
eration for the prevention of procreation. The statute provides that 
whenever any person shall be convicted of statutory rape, or ad- 
judged an habitual criminal, "the court may, in addition to such other 
punishment or confinement as may be imposed, direct an operation 
to be performed upon such person, for the prevention of procrea- 
tion." After conviction for statutory rape upon a female child under 
10 years of age, defendant was sentenced to life imprisonment and 
the judge further directed that the operation known as vasectomy 
be performed upon him. The court held unanimously that this was 
not a cruel punishment within the meaning of the constitutional 
provision. 

The constitutional provision against cruel and unusual punish- 
ments goes back to Magna Carta. It was incorporated in the Fed- 
eral Constitution (Amendments, Art. 8), and has a place in one form 
or another in the constitutions of all the states except Illinois, Con- 
necticut, and Vermont. As the provision in the Federal Constitution 
does not apply to state but to national legislation, the decision of 
the Washington Supreme Court in the principal case is final. Per- 
vear v. The Commonwealth, 5 Wall. 475, 18 L. Ed. 608; Barron v. 
Baltimore, 7 Pet. 243, 8 L. Ed. 672; U. S. v. Cruikshank, 92 U. S. 
542; Hurtado v. Calif., 110 U. S. 516; Barbier v. Connolly, 113 U. 



